DEPARTMENT OF THE NAVY

OFFICE OF THE ASSISTANT SECRETARY
RESEARCH, DEVELOPMENT AND ACQUISITION 4 Qct 1995
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

MEMORANDUM FCR DI STRI BUTI ON
subj : DI RECTOR, DEFENSE PROCUREMENT POLI CY MEMORANDA

Encl: (1) ousp pp(DAR) Menp of 20 sept 95, Subj: Extension 10

Cl ass Deviation - Special Tooling, DAR Tracking
Number : 95- 00007

(2) ousD DP(DAR) Menp of 22 sept 95, sSubj: Cass
Devi ation for Reinvention Eaboratory-RedUC|n8
Oversight Costs, DAR Tracking Nunber: 95-00002

(3) ousp DP(DAR) Menp of 22 sept 95, subj: Waiver
Aut hority

Encl osures (1) and (2) are forwarded for information and
I nmedi ate inplenmentation, as appropriate.

Encl osure (3) provides notification that the DPirector,
Def ense Procurenent (D,DP) has authorized the Assistant Secretary
of the Navy(Research, Developnent & Acquisition), to approve
certain class deviations, during a one-year test period. There-
fore, between now and 30 Septenber 1996, Navyactivitiesshould
submt requests for class deviations covered by the D,DP’'s
del egation of approval authority to this office for approval
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

SEP 2.0.1995

ACQUISITION AND
TECHNOLOGY

DP (DAR)
In reply refer to
DAR Tracki ng Number:  95-00007

MEMORANDUM FOR DI RECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUI SI TI ON AND BUSINESS MANAGEMENT |
ASN (rp&a) / ABM

DEPUTY ASSI STANT SECRETARY OF THE Al R FORCE
(CONTRACTING) , SAF/AQC

DI RECTOR, PROCUREMENT POLI CY, ASA(RD&A) /SARD-PP

DEPUTY DI RECTOR (AcQuIsITION), DEFENSE LOG STICS AGENCY

SUBJECT : Extension to Class Deviation - Special Tooling

| extend the authority for all mlitary departnments and defense
agencies to use the april 1984 edition Of the peC|aI‘TooI¥n?hclarse
and its related prescriptive |anguage (attached) in lieu © | € clause
at 52.245-17 and its prescriptive language at 45.306-5" | also waive
that portion of the Government Property (Fixed-price Contracts) clause
at 52.245-2 that states that special tooling “iS supject to title
provisions in the Special Tooling clause. NS Walver is necessary
because the 1984 edition of the Special Tooling clause does not
contain title provisions.

| am extending the class deviation for a Ovr\‘ﬁ_ yhear period ending
October 16, 1996, or until the FAR is revised, I chever event occurs

first.

El eanor R Spector
Director of Defense Procurenent

Attachnent s

ENCLOSURE(2)

97 SEP 198,



45.305 Additional clauses for facilities contracts.

(a) (1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.245-17, Special Tooling, in
solicitations and contracts when: a fixed-price contract is
contenplated, the contracting officer decides (see 45.306-2(d)) to
acquire rights to the contractor’s special tooling, and it is not
practical to identify the special tooling required.

(2)If the Governnent does not intend to acquire special tooling
from subcontractors and an appropriate price reduction is obtained, the
contracting officer shall use the clause with its Alternate I.

52.245-17 Special Tooling.

as prescribed in 45.305(a)(l), Wwhen contracting by negotiation,
insert the follow ng clause in solicitations and contracts when a
fixed-price contract is contenplated, the contracting officer decides to
acquire rights to the contractor’s special tooling, and it is not
practical to identify the special tooling required:

SPECI AL TOOLING (APR 1984) (DEVIATION)

(a) Definition. “Special tooling” means jigs, dies, fixtures
nol ds, patterns, taps, gauges, Other equipnent and manufacturing aids,
all conponents of these items, and replacement of these items, that are
of such a specialized nature that wthout substantial nodification or
alteration their use is limted to the devel opment or production of
particular supplies orparts thereof or performng particul ar services.
It does not include material, special test equipment, facilities (except
foundations and simlar improvements necessary for installing specia
tooling), general or special machine tools, Or similar capital Itens.
Special tooling, for the purpose of this clause, does not include any
item acquired by the Contractor before the effective date of this
contract, or replacement of such items, whether or not altered or
adapted for use in performing this contract, or items specifically
excl uded by the Schedul e of this contract.

(b) Use of special tooling. The Contractor agrees to use the

special tooling only in performng this contract or as otherw se
approved by the Contracting O ficer

(c) Initial list of special tooling. !f the Contracting (fficer so
requests, the Contractor shall furnish the Government an initial list of
all special tooling acquired or manufactured by the Contractor for
performng this contract (but see paragraph (d% for ,
tooling that has becone obsolete). The list shall specify the

nonencl ature, tool nunber, related product part nunber (or service

ATTACHVENT



performed), and unit or group cost of the special tooling. The |ist
shal | be furnished within 60 days after delivery of the first production
end item under this contract unless a later date is prescribed.

(d)Changes i n design. Changes in the design or specifications of
the end items being produced under this contract may affect the

interchangeability of end item parts. |n sych an event, unless
otherwise agreed to by the Contracting Oficer, the Contractor shall
notify the Contracting Officer of any part not interchangeable wth a

new or superseding part. Pending disposition instructions, such usable
tooling shall be retained and maintained by the Contractor.

(e) Contractor’'s offer to retain specialtooling.The Contractor
may indicate a desire to retain certain items of special tooling at the
time it furnishes a list or notification pursuant to paragraphs (c),
(d), or (h) of this clause. The Contractor shall furnish a witten
of fer designating those items that it w shes to retain by specifically
listing the items or by listing the particular products, parts, or
services for which the itenms were used or designed. The offer shall be
made on one of the follow ng bases:

(1) An amount shal| be offered for retention of the items free
of any CGovernnent interest. This amount should ordinarily not be |ess
than the current fair value of the items, considering anong ot her
things, the value of the items to the Contractor for use in future work.

(2) Retention may be requested for a limted period of time
and under ternms as may be agreed to by the Governnent and the
Contractor. This temporary retention is subject to final disposition
pursuant to paragraph (i) of this clause.

(f) Property control records. The Contractor shall nmintain
adequate property control records of all special tooling in accordance

with its normal industrial practice. The records shall be made
avai l able for Governnent inspection at all reasonable tines. o5 the
extent practicable, the Contractor shall identify all special tooling
subject to this clause with an appropriate stanp, tag, or other nark.

(9) Miintenance. The Contractor shall take all reasonable steps
necessary to maintain the identity and existing condition of usable
items of special tooling fromthe date such items are no | onger needed
by the Contractor until final disposition under paragraph (i) of this
clause. These maintenance requirements do not apply to those itens
designated by the Contracting Oficer for disposal as scrap or
identified as of no further interest to the Government under paragraph
(i) (4) of this clause. The Contractor is not required to keep unneeded
itens of special tooling in place.



(h) Final list of special tooling. Wen all or a substantial part
of the work under this contract is conpleted or termnated, the
Contractor shall furnish the Contracting Oficer a final list of special
tooling with the same information as required for the initial |ist under
paragraph (c) of this clause. The final |ist shall include all itens
not previously reported under paragraph (c). The Contracting Officer
may provide a witten waiver of this requirementt Or grant an extension.
The requirenment may be extended until the conpletion of this contract
together with the completion of other contracts and subcontracts
authorizing the use of the special tooling under paragraph (b) of this
clause. Special tooling that has becone obsolete as a result of changes

in design or specification need not be reported except as provided for
in paragraph (d) .

(i) Disposition instructions. The Contracting Officer shall provide
the Contractor wth disposition instructions for special tooling
identified in a list or notice submtted under paragraphs (c), (d), or
(h) of this clause. The instructions shall be provided within 90days
of receipt ofthe list or notice, unless the period is extended by
nutual agreenent. The Contracting Officer may direct disposition by any
of the methods |isted in subparagraphs (1) through (4) of this
paragraph, or a combination of such methods. 2ny failure of the
Contracting Officer to provide specific instructions within the 90 day
period shall be construed as direction under subparagraph (i)(3).

(1) The Contracting O ficer shall give the Contractor a |ist
specifying the products, parts, Or services for which the Governnent may
require special tooling and request the Contractor to transfer title (to
the extent not previously transferred under any other clause of this
contract) and deliver to the Government all usable items of special
tooling that were designed for or used in the production or performance
of such products, parts, or services and that were On hand when such
production or performance ceased.

(2) The Contracting Officer may accept or reject any offer nade
by the Contractor under paragraph (e) of this clause to retain 1ltems of
special tooling or may request further negotiation of the offer. The
Contractor agrees to enter into the negotiations in good faith. The net
proceeds fromthe Contracting Oficer’s acceptance of the Contractor’s
retention offer shall either be deducted from amounts due the Contractor
under this contract or shall be otherw se paid to the Governnent as
directed by the Contracting Oficer.

(3) The Contracting Officer may direct the Contractor to sell,
or dispose of as scrap, for the account of the Governnent, any speci al

tooling reported by the Contractor under this clause. The net proceeds
of all sdesshall either be deducted from anounts due the Contractor
under this contract or shall be ctherwise paid to the Government as

(%]



directed by the Contracting Officer. Ttothe extent i{nat the Contractor
incurs any costs occasioned by conpliance with such i actions. for
which it is not otherw se compensated. the contract ,.ice sh | Dbe
equi tably adjusted in accordance W th-the Changes clfuse ofS tal!ns

contract.

(4) The Contracting Oficer may furnish the contractor with 5
statement disclaimng further Governnent interest or rights in any of

the special tooling |isted.

(3) Storage or shipnent. The Contractor shal,l,pronptl}/] transfer to
the Governnment title to the special tooling specified by the Contracting

Oficer and arrange for either the shipnent or the storage of such
tooling in accordance with the final disposition instructions in
subparagraph (i) (1) of this clause. Tgglinag to be shipned shall be
properly packaged, packed, and marked in accordance Wl?ﬁ] thse c'}llrections

of the Contracting Officer. Tooling to be stored shall be stored
pursuant to a storage agreenent between the Governnent and the

Contractor, and as directed by the Contracting O ficer. - -
or stored shall be acconpani ed by operation sheets or ot hJPO!abBPJoSPf gpgd

data necessary to show the manufacturing operations or processes for

which the items were used ordesigned. Tg the extent that th
Contractor incurs costs for authorized storage or shipnent unger this

paragraph and not otherw se compensated for, +tne contract orice shall be
equi tably adjusted in accordance with the Changes crause o? this

contract.

(k) Subcontract provisions. |n order to performthis contract, the
Contractor may place subcontracts (including purchase orders) involving

the use of special tooling. |f the full cost of the tooling is charged
to those subcontracts, the Contractor agrees to include in the
subcontracts appropriate provisions to obtain Government rights
conparable to the rights of the Governnent under this clause (unless the
Contractor and the Contracting Oficer agree that such rights are not of
substantial interest to the Governnent) . The Contractor aarees to
exercise such rights for the benefit of the Governnent as directed by

the Contracting Oficer.

(End of clause)

Alternate | (Apr 1984). |f the Government does not intend to acquire
special tooling from subcontractors and an appropriate price reduction

i s obtained, delete paragraph (k) fromthe basic clause.
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MEMORANDUM FOR DI RECTORS OF DEFENSE AGENC ES
DEPUTY FOR ACQUI SI TION AND BUSI NESS MANAGEMENT,
ASN(RD&A) /ABM
DEPUTY ASSI STANT SECRETARY OF THE Al R FORCE
(CONTRACTING) , SAF/AQC
DI RECTOR, PROCUREMENT POLI CY, ASA(RD&A)/SARD-PP
DEPUTY DI RECTOR (ACQUI SI TION), DEFENSE LOGISTICS AGENCY

SUBJECT: Class Deviation for Reinvention Laboratory-Reducing
Oversi ght Costs

| authorize all military departnents and defense agencies to
deviate fromthe requirements in Federal Acquisition Regulations (FAR)
44.201-1(c) (1)and (d); 44.201-2(a); 44.201-3;44.204(a), (b)and(c);
and the clauses at FAR 52.244-1, -2,” and -3 when contracting with
Texas Instruments Defense Systems and El ectronics Goup, Dallas
Texas.

Specifically, this class deviation authorizes you to elimnate
the subcontract consent requirements, except for those subcontracts
specifically identified by the contracting officer in the Subcontracts
(Devi ation) clause, provided that Texas Instrunents Defense Systens
and El ectronics Goup, Dallas maintains an approved purchasing system
in accordance with FAR Part 44. Contracting officers shall use the
attached clause, with its Aternates, in lieu of the clauses at FAR
52.244-1, -2, and -3. Contracting officers may nodify existing
contracts with Texas Instrunents Defense Systens and El ectronics
Goup, Dallas, Texas, to include these subcontract notification and
consent provisions only if adequate consideration is obtained.

This class deviation is approved for a one-year period ending
Sept ember 30, 1996, or until the FAR is revised, | chever event

occurs first.

El eanor R Spector
Director, Defense Procurenent

At t achnment

ENCLOSURE(2)
’5 27 §5P 1003



52.244-2 Subcontract (Deviation).
Contracting officers, when amardhpgucontracts to Texas |nstrunents

Def ense Systens and El ectronics P, .
fol | owi ng’ (r:TJIDause in solicitations and céf¥i&rs TRES: col@rpl 1§81 (e
a cost-reinbursement contract; -

simplified acquisitionthreshold,2 (a let%?r gpn:{agt MM'?h exceed% the
exceeds the sinplified acquisition Pﬁr%s%o¥% UReF e whPRh ﬁﬁbr”@bﬁ
contract actions (including unpriced nodifications or unpriced

delivery orders) are anticipated; i me-and— '
whi ch exceeds the sinplified acquiévtﬁéﬂ t%w&#ﬂﬁﬂ%ﬂd materials contract

SUBCONTRACTS (SEP 1995) ( DEVI ATI ON)

(a) Definitions.
As used in this clause--

“Aﬁproved purchasi n system” means a Contractor’s purchasing
system that has been reviewed and approved in accordance with FAR Part

44,

. “Consent to subcontract” peans the Contracting Officer’s
witten consent for td}{@me Contractor to enter into a particul ar

subcontract .

“Subcontract” includes but is not linmted to purchase
orders, and changes and nodifications to purchase orders.

(b) This clause does not apply to fixed-price type contracts.
However,” 1t does apply to subcontracts resulting fromunpriced

nodi fications to such contracts.

(c) If the Contractor does not have an approved purchasing
system consent to subcontract is required for any subcontract 1f--

_ (1)_T?e proposed subcontract is of the cost-reinbursenent,
time-and-materiat, " or |abor-hour type;

d-price and exceeds the

The Proposed subcontract i I Xxe
| f Id or 5 percent of the

2 s fi
greater of(t%e sinplified acquisition thresho
total estimated cost of this contract.

(d) Even if the Contractor has an approved purchasing system
the Contractor shall obtain the Contracting Oficer’s witten consent

before placing the follow ng subcontracts:




(e)(1) The Contractor shall notify the Contracting Oficer
reasonably i n advance of placing any subcontract for which consent to
subcontract is required under paragraphs (c) or (d) of this clause,
including the follow ng information

(i) A description of the supplies or services to be
subcontracted.

(it)  Identification of the type of subcontract to be used.
(iii)  Identification of the proposed subcontractor.

(iv)  The proposed subcontract price.

(v) The subcontractor’s current, conplete, and accurate
cost or pricing data and certificate of current cost or pricing data,
iIf required by other contract provisions.

o (vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such data are
required by other provisions of this contract.

(vii) A negotiation nmenorandum reflecting--

o (A) The principal elements of the subcontract price
negoti ati ons;

_ (B) The nost significant considerations controlling
establishnent of initial or revised prices;

_ (C The reason cost or pricing data were or were not
required,

(D) The extent, if any, to which the Contractor did
not rely on the 'subcontractor’s cost or ﬁr|c!ng data in determning
the price objective and in negotiating the final price;

o (E) The extent to which it was recogni zed in the
negotiati on that the subcontractor’s cost or pricing data were not
accurate, conplete, or current; the action taken by the Contractor and
t he subcontractor’s price objective and the price nhegotiated; and

(F) . The reasons for an% significant difference between
the Contractor’'s price objective and the price negotiated; and

_ (G A conplete explanation of the incentive fee or
profit plan when incentives are used. The explanation shall identify
each critical performance element, managenment decisions used to
quantify each incentive elenent, reasons for the incentives, and a
summary of all trade-off possibilities considered.



(2) The Contractor is not required to notify the
Contracting Oficer in advance of entering into any subcontract for
whi ch consent to subcontract is not required under paragraphs (c) or
(d) of this clause.

(f) Unless the consent or approval specifically provides
ot herw se, neither consent by the Contracting Oficer to any
subcontract nor approval of the Contractor’s Burchasing syst em shal
constitute a determnation (1) of the acceptability of any subcontract
ternms or conditions, (2)of the allowability of any cost under this
contract, or (3) to relieve the Contractor of any responsibility for
performng this contract.

No subcontract placed under this contract shall provide for
paynment on a cost-pl us-a-percentage-of-cost basis, and any fee payable
under cost-rei nbursenent type subcontracts shall not exceed the fee
limtations in paragraph 15.903(d) of the Federal Acquisition
Regul ation (FAR) .

(h) The Contractor shall give the Contracting Oficer imediate
witten notice of any action or suit filed and pronpt notice of any
claim made agai nst the Contractor by any subcontractor or vendor that,
in the opinion of the Contractor, nay result inlitigation related in
any way to this contract, with respect to which the Contractor may be
entitled to reinbursement from the Government.

(i) The CGovernnent reserves the right to review the Contractor(s
pur chasi ng systemas set forth in FAR Subpart 44.3.

(End of clause)

Alternate | (SEP 1995) (DEVIATION) _
For cost-rei nbursenent contracts, substitute the following

subparagraph (e) (2) for subparagraph (e) (2)of the basic clause:

(e)(2) Even if the Contractor has an approved purchasing system
and consent is not required under paragraph (c) or (d) of this clause,
the Contractor shall notify the Contracting Oficer reasonably in
advance of entering into any (i) cost-plus-fixed-fee subcontract, or
(i) fixed-price subcontract which exceeds the greater of (A) the

sinplified acquisition threshold in Part 13 of the Federal Acquisition
Regul ation; or (B) 5 percent of the total estimated cost of this

contract. The notification shall include the information required in
subpar agraphs (e) (1) (i) through (e) (1) (iv) of this clause.



Alternate Il (sEp 1995) (DEVIATION) . :

If in the opinion of the contracting officer, the advance notification
or consent requirenents were satisfied for certain subcontracts

eval uated during negotiations, the contracting officer may add the
follow ng paragraph (j) to the basic clause:

(j) Paragraph (c) of this clause does not apply to the following
subcontracts, which were evaluated during negotiations:

Alternate Il (SEP 1995) (DEVIATI : :

For a tine-and-material contract, the contracting officer ”HK )
substitute the follow ng subparagraph (¢) (2) for subparagraph (c) ¢
of the basic clause:

(c)(2) The proposed subcontract IS fixed-price and exceeds the
greater of the sinplified acquisition threshold or 5 percent of the
fotal estimated cost of this contract . €xcept subcontracts for
purchase of raw material or commercial stock itens.



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
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MEMORANDUM FOR ASSI STANT SECRETARY OF THE ARMY ( RESEARCH, DEVELOPMENT ,

AND ACQUI SI TI ON)
ASSI STANT SECRETARY OF THE NAVY ( RESEARCH, DEVELCOPMENT ,

AND  ACQUI SI Tl ON)
DEPUTY ASSI STANT SECRETARY OF THE Al R FORCE

, (ACQUI SI TI ON)
SUBJECT : \Waiver Authority

| am establishing a one-year test that del egates additional
approval authority for deviations to the Federal Acquisition
Regul ati on (FAR) and Defense FAR Suppl ement (DFARS) .

Effective Cctober 1, 1995, | delegate the authority for you to
approve deviations fromthe FAR or the DFARS except for:
(1) deviations which have a significant effect beyond the internal
operating procedures of the agency or have a significant cost or
adm nistrative inpact on contractors or offerors; or (2) deviations
identified in DFARS 201.402(1) (i) . This authority to deviate does not
extend to requirenments inposed by statute or directives of other
agencies such as the Snall Business Admnistration and the Departnent
of Labor that have statutory or executive regulatory authority.

This waiver authority will be effective for a one-year period
ending Qctober 1, 1996. At the end of that year, please provide a

report which describes all deviations exercised as a result of the
authority provided by this nenorandum so that | can consider the
benefits of making this del egation pernanent.

El eanor R Spector
Director, Defense Procurenent

ENCLOSUREC)
ﬁ B g 11



